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Anwaar_Hussain, J. This appeal is directed against the

impugned judgment and decree dated 14.12.2021 passed by the
Additional District Judge, Vehari, in a suit instituted by the respondent,
for recovery of Rs.1,100,000/-, on the basis of the impugned cheque
issued by the appellant.

2. Learned counsel for the appellant submits that the Trial Court
erred in decreeing the suit ignoring that the impugned cheque was torn
down and mutilated and on the basis of such mutilated instrument, a
suit for recovery cannot be instituted and even if a suit is filed and
entertained, presumption of correctness could not be attached to it in
terms of Section 118 of the Negotiable Instruments Act, 1881 (“the
Act”). Adds that the torn-down condition of the impugned cheque was
duly acknowledged by PW-5, namely, Mansoor Ali, who was the
Branch Manager of M/s United Bank Ltd., which fact substantiates the
stance of the appellant that earlier an FIR, bearing N0.501/2020, dated
17.09.2020 was registered by the respondent, under Section 489-F of
Pakistan Penal Code, 1860, in respect of another cheque given by the
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appellant to the respondent, in respect of which the parties effected a
compromise in the terms that arbitrators were appointed to determine
the rights and liabilities of the parties and the impugned cheque was
given as a guarantee to the said arbitrators and the earlier cheque was
discarded, however, when the arbitration ended in favour of the
appellant, the impugned cheque was torn into pieces and the said
pieces have been misused by the respondent. Adds that neither specific
issue qua torn-down/mutilated condition of the impugned cheque was
framed nor any finding has been rendered by the Trial Court in this
respect of the matter and therefore, the impugned judgment is liable to
be set aside on this ground. Further contends that even otherwise, the
respondent failed to establish any business relationship with the
appellant and the latter was not under any obligation to pay any
amount to the respondent, which aspect of the case has also escaped

notice of the Trial Court.

3. Conversely, learned counsel for the respondent submits that
presumption of correctness is attached to a negotiable instrument-the
impugned cheque in the present case, and the appellant failed to rebut
the same through credible evidence. Adds that the respondent
categorically stated that how the respondent was given the impugned
cheque and supporting evidence in the form of oral and documentary
evidence was also led to substantiate the business relationship between
the parties, therefore, the Trial Court has correctly passed the
impugned judgment. He further submits that the appellant has set up a
new case before this Court as it was never contended that the case does
not lie on the basis of a torn-down or mutilated cheque, which is not
permissible. Adds that a contradictory stance has been taken by the
appellant inasmuch as on the one hand, it has been averred that a blank
cheque was given to the respondent and on the other hand, it has been

stated that the impugned cheque was given to the arbitrators.
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Concludes that issuance of the impugned cheque has been admitted
and hence, existence of inter se business relationship could not been
refuted, therefore, the impugned judgment does not suffer from any

infirmity.
4, Arguments heard. Record perused.

5. The core legal issue that requires determination by this Court is
to examine whether presumption of correctness attached to a
negotiable instrument, in terms of Section 118 of the Act, is lost or
rebutted if the said instrument-the cheque in present case, is in a

mutilated/torn-down condition?

6. Before rendering the decision, it will be advantageous to

reproduce the issues framed by the Trial Court, which read as under:
“ISSUES

1. Whether, at the end of season, after rendition of
accounts, Rs.12,00,000/- were found outstanding
against the defendant? OPP

2. Whether the defendant issued a cheque a (sic)
Rs.11,00,000/- of account N0.0016277900401303 of
HBL, Ali-ud-Din Branch Luddan in favour of the
plaintiff? OPP

3. Relief?”

It has been noticed that no specific issue was framed as regards the
torn and/or mutilated condition of the impugned cheque. However, the
appellant never objected to the same and did not file any application
for resettlement of the issues and proceeded to lead the evidence to
rebut the presumption of correctness attached to the impugned cheque.
The appellant was fully aware of the issues and led evidence,
therefore, he is estopped from raising the objection that since specific

issue qua the mutilated condition of the impugned cheque was not
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framed, therefore, the impugned findings are erroneous. Even
otherwise, the fact that the impugned cheque is mutilated is not denied
and its legal status is the nub of the matter before this Court i.e., to
determine the effect of mutilation of a cheque qua the presumption of

correctness attached thereto.

7. Before addressing the core issue, it is pertinent to hold that the
suit does lie on the basis of a mutilated cheque, as there is no bar
contained under the Act or Order XXXVII of the Code of Civil
Procedure, 1908 (“CPC”), in this regard. It is only that the mutilated
condition of an instrument, which may or may not affect the
presumption of correctness attached to the said mutilated instrument

or the outcome of the suit.

8.  Adverting to the core issue, it is imperative to note that in terms
of Section 118 of the Act, presumptions of correctness, inter alia, are
attached in relation as to the consideration; to date; its holder;
signature of the drawer. If a cheque is in a torn condition, it is called a
mutilated cheque. If the cheque is torn into two or more pieces and the
relevant information is damaged, the bank shall reject the cheque and
declare it invalid, until the drawer confirms its validation. However, if
the cheque is torn in the manner that all the important data on the
mutilated cheque is intact, then the bank may process the cheque
further for clearance. In present case, bare perusal of the impugned
cheque reveals thatthe samehad been torn from three places,
however, the essential and crucial information, inter alia, the name of
the payee-the respondent, the date, the admitted signature of the
drawer/ appellant, the amount in words and figures, has not been
damaged. Therefore, in such like cases where an instrument forming
the basis of the suit under Order XXXVII, CPC, is mutilated, its effect

IS to be determined on case-to-case basis, considering the nature and
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extent of the mutilation of such negotiable instrument. This in turn
would also determine whether the legal presumption of correctness
attached to a negotiable instrument, is lost or rebutted, as a
consequence of such mutilation. 1 am of the opinion that if the key
information of an instrument such as the name of payee, date, amount,
signatures etc., have not been damaged, the presumption attached

thereto is not lost.

Q. There is another angle from which the matter can be examined.
The appellant has narrated a specific story in the petition for leave to
appear and defend the suit (“PLA”) as to whom he gave the cheque-
four arbitrators duly named in the PLA, and the fact that in connivance
with one of the said arbitrators, the respondent misused the impugned
cheque, after collecting torn down pieces thereof. Para-3 of the PLA

reads as under:
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(Emphasis supplied)

It is pertinent to note that the name of the arbitrator who acted in
connivance with the respondent has not been mentioned in the PLA. In
fact, once the PLA was allowed and the appellant filed the written
statement, he took a contradictory stance and did not mention about the
connivance on part of any arbitrator. Para-11 of the preliminary
objections, taken by the appellant, in his written statement reads as
under:
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In his written statement, on merits, in reply to paras No.3 and 4 of the

plaint, the appellant stated as under:
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The contradiction between story narrated in the PLA and the written
statement is well evident. Under the circumstances, the Trial Court was
justified in decreeing the suit of the respondent on the ground that the
issuance of the impugned cheque is admitted and the appellant has
taken a contradictory stance regarding how the impugned cheque was
handed over to the respondent, which brings the case of the appellant

within the clutches of the legal maxim “Allegans Contraria Non Est

Audiendus” (A person who alleges things contradictory to each other

IS not to be heard) disentitling the appellant to any relief.

10. Even otherwise, if the contradictory stance of the appellant is
ignored, this Court has already opined hereinabove that the mutilated
condition of a negotiable instrument is not sufficient to hold that
presumption of correctness is no more attached with it if the crucial
information of the instrument is intact, therefore, it was obligatory on
part of the appellant to lead cogent evidence, to prove that the
arbitrators were appointed; the impugned cheque was given to them;
the arbitration took place; and the matter was decided in favour of the
appellant and as a consequence thereof the impugned cheque was torn
down. Not a single person named as arbitrator in the PLA appeared in
support of contentions of the appellant, therefore, the Trial Court was
justified in holding that since issuance of the impugned cheque is
admitted, the appellant has failed to discharge the requisite burden of

proof to rebut the presumption of correctness attached to it.
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11. In view of the preceding discussion, this appeal has no merits

and hence, the same is dismissed. No order as to costs.

(ANWAAR HUSSAIN)
JUDGE

Approved for reporting

Judge

Magsood



