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"They are listeners of falsehood and greedy 

devourers of unlawful earnings. If they come to you 

(for your judgment), you may either judge between 

them or turn away from them. And were you to turn 

away from them they shall not be able to harm you". 

ix. Ayat No.09 Sura 49, AI-Hujraat, of Holy Quran: 

"If two parties of the believers happen to fight, make 

peace between them. But then, if one of them 

transgresses against the other, fight the one that 

until it reverts to Allah's command. And 

if it does revert, make peace between them with 

justice, and be equitable for Allah loves the 

equitable." 

x. Ayat No.09 Sura 55, AI-Rehman, of Holy Quran: 

"But weigh things equitably and skimp not in the 

balance./I 

xi. Ayat No.126 Sura 16, AI-Naht of Holy Quran: 

"If you take retribution, then do so in proportion to 

the wrong done to you. But if you can bear such 

conduct with patience, indeed that is best for the 

steadfast." 

xii. The well known tradition quoted by Imam Bukhari 

shows that the Holy Prophet PBUH stated that 

earlier nations suffered fall because punishment 

were not awarded to rich and influential persons but 

poor people alone would be convicted and 

sentenced. The principle of Discrimination/Pick and 

Choose in dispensing justice must be eschewed. This 

rule, of universal nature, has been emphatically 

asserted in in this tradition: 

(Tradition No.1962 Vol. 3, Bukhari) 

t ' .; , 
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xiii. The Khutba Hujjatul Wida contains a specific 

injunction that the things (assets, properties) lying in 

you custody must be returned to their rightful owners. 

The sermon also contains a warning that Allah will 

certainly reckon your deeds- Relevant portion of the 

Khutba reads as under: 

o people! Just as you regard this month, this 

day, this city as sacred, so regard the life and 

property of every Muslim as a sacred trust. 

Return the goods lying with you to the rightful 

owners. Hurt no one so that no one may hurt 

you. Remember that you will indeed meet you 

Lord and that He will certainly reckon your 

deeds. 

xiv. Justice must prevail. Justice is an absolute value. It 

cannot be circumscribed by conditionalities. This 

principle is evident from a careful perusal of Ayat 

153 Sura 06, Ayat 29 Sura 07 and Ayat 135 Sura 04. 

Muslim are under an obligation to honour the stipulated the covenant 

. except when a conditions which converts a Halal (permissible) in 

Haram (forbidden) or vice versa. Hadith No.1363 Volume 1 Jame 

Tirmazi, 

ILLEGAL ACQUITIONS ARE OF NO LEGAL EFFECT 

25. Ayat No.188 Sura 02, AI-Baqra and Ayat No.29 Sura 04, AI-

Nisa of Holy Quran forbid in very stern terms from acquiring assets, 

interests, properties of others without lawful means. Modes of 

acquisition of property other than the accepted customary or legally 
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permissible methods have been termed as Batil by Holy Quran. The 

word Batil is antonym of Haq ie. truth. A thing which causes mischief 

would be haW. It is significant to note that Ayat No.29 of Sura 04, 

though of general import, finds mention in that part of the Sura which 

deals with protection of the rights of women. And it so happened that 

all the petitioner trustees, who were affected by the impugned Martial 

Law Orders, wer~ at the time of promulgation of such Orders, 

. womenfolk. 

26. Ayat 50 Sura OS, AI-Maida, of Holy Quran directs that 

people should be judged according to the principles enunciated in the 

revelation. A departure from this rule has been termed repressible act 

of the times of Ignorance. 

LEGAL CAPACITY 

27. According to Islamic Jurisprudence the legal capacity of an 

adult is complete after he/she has attained puberty as well as Rushd . 

. This capacity is the ability or fitness to acquire and exercise rights and 

to accept and perform corresponding duties and obligations. Both the 

capacities i.e, acceptance or acquisition of rights and the performance 

of duties is termed in Islamic Law as Ahliyyat al wajub and Ahliyyat al 

ada respectively. This legal capacity or Dhimma, is complete and has 

legal effect. It means the capacity to sue and be sued. It means the 
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capacity to lodge protest or file an appeal as well the capacity of being 

called upon to answer a charge. It is a status without which an 

individual cannot be treated as a legal, responsible entity. It is a Divine 

gift and it cannot be limited by a unilateral Order of any mundane 

authority without recourse to Injunctions of Islam. Any such attempt 

would be a challenge to the Creator who conferred not only dignity 

upon human beings but also clothed them with legal capacity. It is on 

account of this legal capacity that a human being becomes a Mukallif 

i.e. an Obligee and thus a subject of Khitab i.e. communication from his 

Lord. A person having legal capacity is answerable to God and no one 

has the authority to deny a person of the status conferred upon him by 

his Creator. The action of Chief Martial Administrator whereby he 

denied through a special Order the petitioners their rights to supervise 

and control the Trust without of course recourse to the provisions of 

law, and thus the act of issuance of Martial Law Order debarring the 

Courts of Pakistan from providing legal remedy to the petitioners is 

also violative of the principle of Legal Capacity as well. Extra-Ordinary 

Power of as individual is death knell of human freedom. Absolute 

power vests in Allah Almighty alone. 

PRINCIPLE OF WUSAAT 

~ J J -""" I 
" 

~ 
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28. The impugned instruments are violative of the following 

principles enunciated in Holy Quran:-

That no one shall be burdened beyond his capacity. 

,It is mentioned at four following places:-

a. Ayat No.286 Sura 02 AI-Baqra: 

"Allah does not lay a responsibility on anyone 

beyond his capacity. JI 

b. Ayat No.233 Sura 02 AI-Baqra: 

"If they (i.e. the fathers) wish that the period of 

suckling for their children be completed, 

mothers may suckle their children for two whole 

years. (In such a case) it is incumbent upon him 

who has begotten the child to provide them (i.e. 

divorced women) their sustenance and clothing 

in a fair manner. But none shall be burdened 

with more than he is able to ear; neither shall a 

mother suffer because of her child nor shall the 

father be made to suffer because he has 

begotten him. The same duty towards the 

suckling mother rests upon the heir as upon 

him (i.e. the father). And if both (the parents) 

decide, by mutual consent and consultation, to 

wean the child, there is no blame on them; if 

you decide to have other women suckle your 

children there is no blame upon you, provided 

you hand over its compensation in a fair 

manner. Fear Allah and know well that Allah 

sees all that you do." 

c. Ayat NO.152 Sura 06 AI-An'am: 
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d. 

"And do not even draw near to the property of 

the orphan in his minority except in the 

manner; and give full measures and weight 

with justice, We do not burden anyone beyond 

his capacity; when you speak, be just, even 

though it concerns a near of kin; and fulfil the 

covenant of Allah. That is what He has 

enjoined upon you so that you may take heed." 

Ayat No.42 Sura 07 AI-A 'raf: 

"As for those who believe and do good, We do 

not impose upon any of them a burden beyond 

his capacity. They are the people of Paradise. 

And there they shall abide." 

PRINCIPLE OF ADAM HART 

~.r- ~~ J y-PI ,., 

29. The Holy Quran lays down the principle of Adam Harj i.e. 

Removal of Hardship in the following Ayaat:-

a. Ayat No.06 Sura OS, Al Ma 'idah: 

"Believers! When you stand up for Prayer 

wash your faces and your hands up to the 

elbows, and wipe your heads, and wash your 

feet up to the ankles. And if you are in the state 

of ritual impurity, purify yourselves (by taking 

a bath). But if you are either ill, or travelling, or 

have satisfied a want of nature or have had 

(intimate) contact with women and find no 

water, then have recourse to clean earth and 

wipe your faces and your hands therewith. 

Allah does not want to Jay any hardship upon 

you; rather He wants to purify you and 

~ , . ., . 
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complete His favours upon you so that you 

may give thanks." 

b. Ayat No.78 Sura 22, AI-Hajj: 

"Strive in the cause of Allah in a manner 

worthy of that striving. He has chosen you (for 

His task), and He has not laid upon you any 

hardship in religion. Keep to the faith of your 

father Abraham. Allah named you Muslims 

earlier and even in this (Book), that the 

Messenger may be a witness over you, and that 

you may be witnesses over all mankind. So 

establish Prayer, and pay Zakah, and hold fast 

to Allah. He is your Protector. What an 

excellent Protector; what an excellent Helper!" 

PRINCIPLE OF TAISEER 

-J \ ~ .,.., 
,; 

30. The Principle of Ease ie, Taiseer has been enunciated 

by Holy Quran in the following Suras:-

a. Ayat No.184 Sura 02, AI-Baqra: 

"Fasting is for a fixed number of days, and 

if one of you be sick, or if one of you be on 

a journey, you will fast the same number 

of other days later on. For those who are 

capable 01 fasting (but still do not fast) 

there is a redemption: feeding a needy 

man for each day · missed. Whoever 

voluntarily does more good than is 

required, will find it better for him; and 

that you should fast is better for you, if 
you only know." 

.-;oj 
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b. Ayat No.18S Sura 02, AI-Baqra: 

{{During the month of Ramadan the Quran 

was sent down as a guidance to the 

people with Clear Sings of the true 

gUidance and as the Criterion (between 

right and wrong). So those of you who live 

to see that month should fast it, and 

whoever is sick or on a journey should fast 

the same number of other days instead. 

Allah wants ease and not hardship for 

you so that you may complete the number 

of days required, magnify Allah for what 

He has guided you to, and give thanks to 

Him./I 

c. Ayat No.196, Sura 02, AI-Baqra: 

{{Complete Hajj and Umrah for Allah. And 

if you are prevented from doing so, then 

make the offering which is available to 

you, and do not shave your heads until 

the offering reaches its appointed place. If 
any of you should have to shaveydur head 

before that because of illness, or injury to 

the head, then you should make 

redemption by fasting, or alms-giving, or 

ritual sacrifice. And when you are secure, 

then he who avails of Umrah before the 

time of Hajj shall give the offering he 

can a/ford; and if he cannot afford the 

offering, he shall fast for three days 

during. Hajj and for seven days after he 

returns home; that is, ten days in all. This 

privilege is for those whose families do 

not live near the Holy Mosque. Guard 

,t"\ , , 
,."., . 
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against violating these ordinances of 

Allah and be mindful that Allah is severe 

in chastisement" 

d. Ayat No.280 Sura 02, AI-Baqra: 

e. 

"But if the debtor is in straitened 

circumstance, let him have respite until 

the time of ease and whatever you remit 

by way of charity is better for you, if only 

you know." 

Ayat No.92 Sura 04, AI-Nisa: 

''It is not for a believer to slay another believer 

unless by mistake. And he who has slain a 

believer by mistake, his atonement is to set 

free from bondage a believing person and to 

pay blood-money to his (that is, the slain 

person's) heirs, unless they forgo it by way of 

charity. And if the slain belonged to a hostile 

people, but was a believer, then the atonement 

is to set free from bondage a believing person. 

And if the slain belonged to a (non-Muslim) 

people with whom you have a covenant, then 

the atonement is to pay the blood-money to his 

heirs, and to set free from bondage a believing 

person. But he who cannot (free a slave) should 

fast for two consecutive months. This is the 

penance ordained by Allah. Allah is All-knowing, 

All-Wise". 

f. Ayat No. 157 Sura 07, AI-A 'raf: 

"(Today this Mercy is for) those who follow the 

ummi Prophet, whom they find mentioned in the 

Torah and the Gospel that they have. He enjoins 

upon them what is good and forbids them what 
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is evil. He makes the clean things lawful to them 

and prohibits all corrupt things and removes 

from them their burdens and the shackles 

that were upon them. So those who believe in 

him and assist him, and succor him and follow 

the Light which has been sent down with him, it 

is they who shall prosper. 1/ 

g. Ayat No.04 Sura 58, AI-Mujadalah: 

"And he who does not find a slave (to free). shall 

fast for two months consecutively before they 

may touch each other, and he who is unable to 

do so shall feed sixty needy people. All this is in 

order that you may truly believe in Allah and 

His Messenger. These are the bounds set by 

Allah; and a grievous chastisement awaits the 

unbelievers." 

h. Ayaat 19, 20 Sura 80, Abasa of Holy Quran: 

"Of a small life-germ; He created him, them 

empowered him; Then (as for) the way- He 

has made it easy for him." 

i. The principle of Taiseer may be illustrated 

from a ruling of the second caliph when he did 

not enforce the had penalty of amputation of 

hand for theft during a widespread famine. He 

is also reported to have imposed a ban on the 

sale of slave-mother (ummal-walad). Principle 

of Taiseer partakes of the principle of Istehsan 

which is not only an integral part of Shariah 

but an important branch of Ijtehad. It is 

inspired by the values and principles of 

Shariah. This principle can also be deduced 

from the following verses of Holy Quran: 

~ 
."", . 
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j. Ayat No.55, Sura 39. AI-Zumr: 

"And follow the best of what has 

been sent down to you from your 

Lord." 

The following traditions of the Holy Prophet PBUH can be 

referred with convenience in this regard:-

k. What the Muslims deem to be good is good 

also in the sight of Allah 

!, ~ e 

"..;.-- .ill1..l;S. J# ~ .;,~I ol)\.o).:r- 4..lJ1..l;S. ~ ~ .;,.".L-JI oi)\.o" 

, \.$'"~':iI;..W1 Jyl4llY'-! ,'~/\ ~ 'J)I~'~' .u1))I~) 

(/\r' ~ ,r ~ 'J-!wo~ ~1)1~ 

l. Harm is neither inflicted nor tolerated in Islam 

")\~'1J )~'1" 

,..;.J J.r-! ~\)\.),~~ .:r.~\ ~Lo'1\ ~) 

(r'r~ ~,o~ 

m. Allah loves to see that His concessions are 

observed in the same way that His strict laws 

(Azaim) are obeyed 

! 
"~..;y.;,lo~W"~)..;y.;,I~...u101" 

(1·/\ ~ ,r -'k,..::J Jft ~\)\~'? .JI~I ~Lo'1I..1.o..-o) 

n. The Prophet (PBUH) did not choose but the 

easier of the two alternatives so long as it did 

not amount to sin , 
~! ~ r!lAW r.' )\;;;>:-I':i! ..:I-J"'I.:.r-I ~ J 4lT .}&- J ~.illl j-P ~I .r.""lA" 
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(Reported by Hazrat Aisha R.A) 

o. The best of your Deen is that which brings 

ease to the people 
"0 I . ~ .. ~ -> . I" r.. ("""""'! J-- 1,,). 

(r-r ~,o ~, ~ Jft ~I}~' ~ .)!~I rL.o~1 J.;......o) 

These principles have provided for the Islamic Law necessary 

means to encourage flexibility and development of law for the 

solution of ever increasing human problems. Avoidance of 

hardship is a salient feature of the Islamic teachings. 

PRINCIPLE OF TAKHFEEF 

~J.r"\ 
", 

31. The Principle of Reduction of Burden commonly known as 

Takhfeeffinds mention in Ayat 28 Sura 4, AI-Nisa: 

"Allah wants to lighten your burdens, 

for man was created weak. II 

. This principle finds support from the following tradition of the 

Holy Prophet: 

Make thing easy; Do not create difficulties; 

Give good tiding; Do not incite hatred. 

(Tradition No.630 volume 5, Bukhari) 
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PRINCIPLE OF LEGALITY 

32. The Orders under examination also violate the Principle of 

legality. The principle of legality is in fact supremacy of rule of law. 

Supremacy of law has two clear-cut objectives: al protection of human 

. freedoms, b I limitation on the power of persons who exercise 

authority on behalf of the State. This concept pre-supposes the 

existence of a legal rule before its violation can generalized. The rule 

has to be upheld in all circumstances. This age old principle is 

expressed in Latin as Nulla Crime Nulla Poena Sine legs. The 

. consequences of this rule are that penal statutes have to be followed 

strictly and that penal provisions cannot become retroactive. In other 

wordsapenalty can be imposed only if the impugned action had been 

declared an offence before the proposed action and proceedings are 

initiated. Muslim Jurists discovered this principle from the following 

.. Ayaat of Holy Quran:-

a. • Ayat No.38 Sura 08, AI-Anfal: 

"(0 Prophet), tell the unbelievers that if they 

desist from · evil, their past deeds shall be 

forgiven and if they revert to their past ways, 

then it is well known what happened with the 

people of the past. 

b. Ayat No.lS Sura 17, Bani Israel: 

.-", 
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"He who follows the Right Way shall do so to his own 

advantage; and he who strays shall incur his own 

loss. No one shall bear another's burden. And never 

do We send a Messenger (to make the Truth distinct 

from falsehood). II 

c. Ayat NO.59 Sura 28, AI-Qasas: 

"Your Lord would not destroy a town until He had 

sent to its centre a Messenger who would recite to fII\ 
, ' 

them Our verses. Nor would We destroy any town ", 

unless .its inhabitants were iniquitous." 

On the basis of these Injunctions the Muslim Jurists deduced the 

principles that an impugned action cannot be termed as crime unless it 

has legal sanction: . 

"~).wl ~'f. J ~~ ~ P~)~f.~" 
,..;,; )ft 'i.s!~ 1 y\:SJI}~'~~~1 ~~I ~..,.:.:II' O~ ~ )~l411~) 

(111\ ..I' ( JJI.Lb,-

This is by now a universally acknowledged principle. The American 

Jurisdiction has introduced the "due process clause". No criminal 

liability can be imposed without fair notice in advance. Every arbitrary 

and discriminatory action by state authority has to be avoided. The 

Constitution of Pakistan in Article 12 recognizes this principle in the 

following words:-

"(1) No law shall authorize the punishment of a 
person-

(a) for an act or omission that was not 
punishable by law at the time of the act 
or omission; or 
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(b) for an offence by a penalty greater than, 
or of a kind different from, the penalty 
prescribed by law for that offence at the 
time the offence was committed. 

(2) Nothing in clause (1) or in Article 270 shall 
apply to any law making acts of abrogation or 
subversion of a Constitution in force in Pakistan at 
any time since the twenty-third day of March, one 
thousand nine hundred and fifty-six, an offence," 

It is therefore clear that the impugned Martial Law Orders, put into 

~ , , ~ 
effect by force, denied to the petitioners, the rights and privileges ' 

available to them under the Trusts Act, 188, without following the 

.. principles of Natural Justice or Principle of legality action adverse to 

the interest of the petitioner was taken. There was no legal trial and 

the properties of the petitioners were confiscated. The Impugned 

Orders are therefore violative of the injunctions of Islam referred to 

above. 

REVOLUTIONS DONOT ALTER TRUSTS 

33. The conquest of Mecca in January 630 AD corresponding 

to Ramzan 08 A.H, is a historic event. It has also established certain 

principles of law. On the Political side a silent bloodless revolution had 

effected a change in the administrations. At this point of time the 

restoration of key of the House of Allah to Usman bin Talhaestablished 

anew principle in the Islamic Jurisprudence that even a revolutionary 

change of government will not alter the existing right of a trustee to 
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continue retaining the legal office of trustee-ship which office shall 

remain with the progeny of the trustee till eternity. The said Usman was 

the custodian and trustee of the Holy Kaaba and had on one occasion 

. contumaciously denied to the Holy Prophet PBUH the o'pportunity of 

entering the Kaaba when he was in Mecca and had not migrated yet to 

16-; 
b 

,~ 

Yasre . On the event of conquest of Mecca, when Usman surrendered ~ 

the keys of the Ho~se of God to the Prophet of God PBUH, a few senior 

compani.ons coveted the opportunity to be entrusted with the · sacred 

key and thus become custodian or trustees of the house of God. The 

Holy Prophet PBUH however, restored the key to the said Us man. In 

this view of the . matter we are obliged to restore the Trust to its 

rightful owners. 

THE SEVENTH SCHEDULE 

.. 34. Learned counsel for the petitioner very candidly stated 

that an objection could be taken against him that since the Presidential 

Order No.04 of 1978 finds mention in the 07th Schedule of the 

Constitution of Pakistan so it is not amenable to the jurisdiction of this 

Court. We are conscious of the fact that certain laws were mentioned in 

the 7th Schedule and it was stated therein that these law could be 

amended in the manner provided for amendment of the Constitution. · 

This 7th . Schedule has nexus with Article 271A ( Clause 6). It is 
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abundantly clear that only the procedure for amendment of these laws 

has been mentioned in the 7th schedule but these laws are not part of 

the Constitution. In this view of the matter the Federal Shariat Court 

has the jurisdiction to examine any legal instrument on the touch stone 

of Injunctions of Islam. Moreover the recently promulgated 'r~ 

Constitution (Eighteenth Amendment) Act, 2010 has, by virtue of 

section 91 (b) sub~tituted clause 6 of Article 271A of the Constitution 

with the following new clause:-

1/(6) The laws referred to in clause (1) may be 

amended by the appropriate Legislature · in the 

manner provided for amendment of such laws". 

This clearly means that the laws referred to in clause (1) may be 

amended by appropriate Legislature in the manner provided for 

amendment of such laws. The jurisdiction of this Court is · not 

restricted to the manner in which the laws under examination are 

amended. The jurisdiction vests in this court to examine every 

instrument having the force of law on the touch stone of Injunctions of 

Islam. 

STATUS OF IMPUGNED ORDERS 
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35. The impugned Martial Law Orders are consequently of no 

legal effect as these instruments suffer on account of following legal 

infirmities: 

i. The impugned Orders, when examined on the touch-stone 

of above mentioned Injunctions of Islam are found utterly deficient. 

The Orders under survey are repugnant to a number of Injunctions of 

Islam. 

ii · Action adverse to the interests of petitioners was taken 

against the petitioner trustees and they were penalized and forced to 

run from pillar to post when there was neither any irregularity nor any 

complaint nor breach of any legal provision whatsoever . 

. iii. Neither any show cause notice was served upon the 

petitioner trustees nor were the petitioners asked to submit 

explanation to one or more specific charges before the action of 

confiscation of property by Chief Martial Law Administrator. A penalty 

can be imposed only if an action is covered by the mischief of a offence 

which has been declared an offence before the action complained of 

was committed. 

iv. The · petitioners were denied the right of appeal or 

representation before any independent tribunal. The lawfully 
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established Constitutional Courts were debarred, by naked force, from 

adjudicating upon petitions moved by petitioners against Martial Law 

Orders and Authorities, though the Courts continued functioning 

. throughout the country and dispensed justice in accordance with law. 

The Martial Law Orders proceeded to usurp the lawful Jurisdiction of 

Courts in the case of a legal person. 

v. During' the pendency of constitutional petition No. 501 of 

1977 of the petitioner-trustees in the High Court of Sindh at Karachi, 

the Chief Martial Law administrator through an arbitrary executive fiat 

issued Martial Law Order No.21 on 17.10.1977 against the 

fundamental principles of Islam. The lawfully constituted court was 

stopped from calling in question the decree of the Martial Law 

Administrator. Clause 3 of the impugned Order proclaimed as under: 

"This order shall have effect notwithstanding 

anything contained in the Peoples Foundation Trust 

Deed of 9th day of August, 1974 as amended · from 

time to time, or in any law including a Martial Law 

Regulation or a Martial Law Order or other 

instrument having the force of law or in any contract 

or an agreement and shall not be called in question in 

or before any Court including the Supreme Court and 

a High Court" 

vi. The four impugned Martial Law Regulations were neither 

promulgated by chosen representatives of the people nor were these 
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instruments issues under the umbrella of the Constitution. The 

Constitution is the only legal document which determines the forum as 

well as the procedure for the promulgation of laws; 

vii. There was consequently no debate, consultation, counsel 

or consensus by constitutionally recognized institutions . before It' 
I • 
", 

. issuance of the Orders under examination; 

viii. The impugned Martial Law Order were promulgated 

without recourse to the provisions of section 92 of the Code of Civil 

Procedure, 1908 and Chapter 2 and 4 of the Trust Act 1882 which 

were existing laws in terms of constitutional provisions. The 

. Constitution and laws of land do not authorize an adventurer to over-

ride the provisions of the Code of Civil Procedure, 1908 and or Trust 

Act. 1882 and take punitive action against a legal entity over and above 

the prescribed course. These laws were in existence and fully operative 

in 1977 when the impugned Orders were promulgated 

ix. The impugned orders were promulgated only to punish 

one particular person and no other Trust, duly registered under the 

Trust Act, in Pakistan was either taken over or its nomenclature 

changed: 
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x. The element of Bias and bad faith cannot be ruled out in 

this case. The person issuing the impugned regulations was also the 

person responsible for the over throw of the Government of Zulfikar 

Ali Bhutto and order his immediate arrest. General Muhammad Zia-ul-

Haq himself decided unilaterally to take over the trust property of the 

family of Zulfikar Ali Bhutto. So long as General Zia-ul-Haq lived he saw 

to it that the petitiqners are denied every possible remedy to challenge 

his arbitrary and unilateral action of take over of the trust. As a matter 

. of last resort the General Muhammad Zia-ul-Haq amended the 

. Constitution and added 7th Schedule which declared that the Zulfikar 
. ""-"i 

Ali Bhutto Trust and Peoples Foundation Trust (Renaming and 

Administration) Order, 1978 ( P.O. No.4 of 1978) could be amended in 

the manner provided for the amendment of Constitution. There was 

thus an intentional act to create insurmountable hurdle in the way of 

. 'petitioners. This is against the principle of Taiseer of Islamic 

Jurisprudence. It has also been urged that venom of General 

Muhammad Zia-uI-Haq was so intense that he did not permit the 

petitioners even to attend burial ritual of Zulfikar Ali Bhutto, whose 

. dead body was secretly flown to Larkana while the petitioners were 

, kept in confinement elsewhere. In this view of the matter the only 

inference is that the Martial Law Regulations were not motivated with 
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fair intentions. Bias is the paralysis, complete or partiat of judicious 

faculties and a person who is personally interested cannot be 

arbitrator according to Islamic provision. The law demands 

transparency Justice should not only be done but seen to be done. The 

aggrieved parties and people should be satisfied that the action taken , 

did not lack bona-fides. Justice and laws weld the broken ties. They do 

not cut asunder human freedoms. Justice is a Divine attribute. It is 

always pro-people. Laws and justice cannot be anti-people. 

xi. The initial action of the Chief Martial Law Administrator in 

issuing Martial Law Order No.21 dated 17th October 1977 whereby the 

Peoples Foundation Trust created by late Zulfiqar Ali Bhutto, the 

elected Prime Minister of Pakistan, was taken over after deposing him 

through a Military coup and the subsequent actions by way of issuance 

of three other impugned Orders to carry out the errand mentioned in 

MLA Order 21 whereby the lawful trustees, by show of naked force 

were debarred from exercising their rightful statutory and religions 

duties, obligations and functions, which were otherwise safeguarded 

by The Trust Act, 1882 and the Code of Civil Procedure 1908 and 

further the act of seizing all the assets, records and moneys of the 

Trust w~s taken in utter violation of the Injunctions of Islam. 
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xii. Section 92 of the Code of Civil Procedure, 1908 read with 

chapters 3 and 4 of The trusts Act, 1882 provide a forum for enquiring 

into and taking action against the trustees. The Martial Law Order bye-

passed these legal provisions which, under Article 227 of the 

Constitution, are presumed to be not violative of the Injunction of 

Islam. Neither the Council of Islamic Ideology nor the Federal Shariat 

Court had ever hel~ the said provisions of the Code of Civil Procedure 

or the Trusts Act, 1882 to be repugnant to the Injunctions of Islam. 

Unless these two institutions, created by the Constitution, declare any 

law or aprovision of Law to be averse to the Injunctions of Islam, the 

presumption is that all existing laws are in conformity with Islamic 

principles. The laws have to be obeyed, observed and implemented. No 

one is above law. 

xiii. Article 24 of the Constitution of Islamic Republic of 

Pakistan mandates in unambiguous terms that no person shall be 

deprived of his property save in accordance with law. The property of 

the petitioners was not taken over for a limited period to exclude it 

from the protection contemplated by Article 24 ibid. The action of 

.Chief Martial Law Administrative was clearly violative of Article 24 of 

the Constitution. 
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xiv. Promulgation of Martial Law Order No. 21 dated 

17.10.1977 by Chief Martial Law Administrator targeted only one 

Trust out of innumerable Trust operating in the Country. It therefore 

created a divide amongst the various Trusts functioning all over 

Pakistan. Such an instrument which discriminates among the equals is 

void ab-~nitio as it offends various provisions of Constitution and law. 

Hence it is ultra v!res of various provisions of Constitution and law 

. including Articles 4, 23 and 2S of the Constitution. 

xv. The procedure of take over of the Trust adopted by 

General Muhammad Zia-ul-Haq was alien to the domain of law. One 

man cannot combine in himself the status of a complainant, a grabber 

as well as an arbitrator and an executor. Such an act has no sanction in 

Islamic teachings. No Jurisprudence from any Jurisdiction in this globe 

approves such a unilateral action. Ayat 115 of Sura 04, AI-Nisa, forbids 

following a path other than the path of believers. The path of believers 

ispavedwith consensus, mercy and accommodation. This aspect of the 

case is violative of the Injunctions of Islam which vouch-saves 

transparency in the administration of justice. 

xvi General Assembly of the United State had proclaimed 

Universal Declaration of Human Rights which was accepted by the 

Members State. Article 8 of this declaration declares:-
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Everyone has the right to an effective remedy by the 

competent national tribunals for acts violating the 

fundamental rights granted him by the constitution 

or bylaw. 

Article 17 of the declaration declares as under:-

111. Everyone has the right to own property alone 

as well as in association with others. 

2. No one shall be arbitrarily deprived of his 

property. 

Article 19 of the declaration is in the following words: 

"Everyone has the right to freedom of opinion and 

expression; this right includes freedom to hold 

opinions without interference and to seek, receive 

and impart information and ideas through any media 

and regardless of frontiers." (Emphasis Added) 

These three above mentioned principles form part of Universal 

Jurisprudence and have to be kept in view by the Legislature Executive 

and Judiciary of any State. 

XIX. . The following tradition of are Holy Prophet PBUH makes it 

incumbent upon every judge must declare every wrong a illegal action 

as of the no legal effect: 

lilt has been narrated on the authority of Umm 

Salama that the messenger of Allah (may peace be 

upon him) said: In the near future there will be 

Amirs and you will like their good deeds and dislike 

their bad deeds. One who sees through their bad 

deeds (and tries to prevent their repletion by his 

16', 
" 
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hand or through his speech), is absolved from blame, 

but one who hates their bad deeds (in the heart of 

his heart, being unable to prevent their recurrence 

by his hand or his tongue), is ( also) safe (so far as 

God's wrath is concerned). But one who approves of 

their bad deeds and imitates them is spiritually 

ruined. People asked (the Holy Prophet): Should not 

we fight against them? He replied: No, as long as they 

say their prayers. (Sahih Muslim (English 

Translation) vol.III, Page 1032-1033, Hadith No. 

4569)." 

xx. In this view of the matter, the four impugned Martial Law 

Orders are void, ineffective, without lawful authority being repugnant 

to the above-mentioned Injunctions of Islam. 

BENEFICIENT LEGISLATION 

36. (a) The impugned Martial Law Orders are also violative of the 

principle enunciated in Ayat No.17 Sura 13, AI-Ra'd of Holy Quran 

,which states: 

"Allah sends down water from the heavens , and the 
river-beds flow, each according to its measure, and 
the torrent carries along a swelling scum. In like 
manner, from that metal which they smelt in the fire 
to make ornaments and utensils, there arises scum 
like it. Thus does Allah depict truth and falsehood. As 
for the scum, it passes away as dross; but that which 
benefits mankind abides on the earth. Thus does Allah 
explain (the truth) through examples. 
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The principle of beneficent legislation is thus clearly enunciated in this 

Ayat. No legislation or even an Executive Order which is not for the 

benefit of people can hold field according to this injunction. 

(b) The impugned orders are also violative of the following 

principles established at the time of the conquest of Mecca. Another 

principle in the domain of legislation and administration of justice is 

that if the law-giver or the arbiter happens to be a person who is either 

personally aggrieved by the opposite party or who has played a 

successful part in bringing about a change in the government through 

revolution or conquest to the detriment of the opposite party he shall 

then neither be an arbiter in the cause of his opponents nor shall he 

pass any order to the detriment of his adversaries. This principle also 

finds support from Ayat No.04 Sura 48, Muhammad, wherein only two 

options are given as regards the fate of the defeated foe ie, the 

prisoners of war should either be freed as an act of grace or released 

after payment of ransom. The option of social, political, economic or 

physical murder is not available at all. 

PRECEDENT LAW 
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37. In the famous case of Nusrat Bhutto, which was also 

initiated by petitioner No.1 and is reported as PLD 1977 Supreme 

Court 657 the Supreme Court of Pakistan, it was held as under: 

"That, accordingly, the superior Courts continue to 

have the power of judicial review to judge the 

validity of any act or action of the Martial Law 

Authorities if challenged in the light of the principles 

underlying the law of necessity as set out in this 

judgment. Their powers under Article 199 of the 

Constitution thus remain available to their full 

extent, and may be exercised as heretofore, 

notwithstanding anything to the contrary contained 

in any Martial Law Regulation or Order, Presidential 

Order or Ordinance; and 

38. In the case of Sindh High Court Bar Association vs. 

Federation of Pakistan, PLD 2009 Supreme Court 879, this very 

finding was reaffirmed at page 1001. 

39. Martial Law Regulation No. 115 known as Land Reform 

Regulation was the subject matter of examination by the Federal 

.. Shariat Court in the case of Qazalbash Waqf and others vs. Chief Land 

Commissioner, Punjab, Lahore and others reported as PLD 1990 

Supreme Court 99. It was held by the Shariat Appellate Bench that the 

. Federal Shariat Court as well as the Shariat Appellate Bench of the 

Suprem~ Court have the jurisdiction and the powers under Chapter 3-

A of Part VII of the Constitution to examine Martial Law Regulation and 
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to decide whether or not the provisions thereof are repugnant to the 

Injunctions of Islam. In that case certain provisions of the regulation 

were in fact held to be violative of the Injunctions of Islam. We are 

therefore in no doubt as regards our jurisdiction to examine Martial 

Law Orders impugned in this petition. 

IS' 
40. The essence of Ayaat No.62 and 63 of Sura 4, AI-Nisa and ~ . 

Ayat No;114 of Sura 11- Hud, of Holy Quran, is that there is no use 

referring the matter to a tyrant for its resolution. The petitioners 

,having been debarred by an absolute ruler through specially 

implemented Orders from seeking redress from the High Court of 

Sindh, ultimately decided to make a petition in this court. The 

significant feature · of the jurisdiction of this Court is that law of 

limitation does not apply to these proceedings. Any citizen can 

challenge any provision at any time on the touchstone of Injunctions of 

Islam. 

41. It would be advantageous to refer to some of the articles of 

Cairo Declaration on Human Rights in Islam at this juncture as they are 

relevant to the subject under consideration. This Declaration was 

adopted ' and issued at the Nineteenth Islamic Conference of Foreign 

Ministers of the Member States of the Organization of Islamic 

Conference on 5th August, 1990: 
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"Article B: 

Every human being has the right to enjoy his legal 

capacity in terms of both obligation and commitment. 

Should this capacity be lost or impaired, he shall be 

represented by his guardian. 

Article 15: 

(a) Everyone shall have the right to own property 

acquired in a legitimate way, and shall be entitled to 

the rights of ownership, without prejudice to .onese/f, 

others or to society in general. Expropriation is not 

permissible except for the requirements of public 

interest and upon payment of immediate and fair 

compensation. 

(b) Confiscation and seizure of property is 

prohibited except for a necessity dictated by law. 

Article 16: 

Everyone shall have the right to enjoy the fruits of his 

scientific, literary, artistic or technical production and 

. the right to protect the moral and material interests 

stemming therefrom, provided that such production 

is not contrary to the principles of Shari'ah. 

Article 19: 

(a) All individuals are equal before the law, without 
distinction between the ruler and the ruled. 

(b) The right to resort to justice is guaranteed to 
everyone. 

© Liability is in essence personal. 

(d) There shall be no crime or punishment except 
as provided for in the Shari'ah. 

( e) . A defendant is innocent until his guilt is 
proven in a fair in which he shall be given all 
the guarantees of defence. 



Sh. P. No. 11K of 2002 68 

Article 22: 

(a) Everyone shall have the right to express his 
opinion freely in such manner as would not be 
contrary to the principles of the Shari'ah. 

b) Everyone shall have the right to advocate what 
is right, and propagate what is good, and warn 
against what is wrong and evil according to the 
norms of Islamic Shari'ah. 

© Information is a vital necessity to society. It 
may not be exploited or misused in such a way as ". 
may violate sanctities and the dignity of Prophets, I .;, 

undermine moral and ethical values or disintegrate, 
corrupt or harm society or weaken its faith. 

(d) It is not permitted to arouse nationalistic or 
doctrinal hatred or to do anything that may be an 
incitementto any form of racial discrimination. 

Article 23: 

(a) Authority is a trust; and abuse or malicious 
exploitation thereof is absolutely prohibited, so that 
fundamental human rights may be guaranteed. 

(b) Everyone shall have the right to participate, 
directly or indirectly in the administration of his 
country's public affairs. He shall also have the right 
to assume public office in accordance with the 
provisions of Shari'ah. 

42. The impugned Martial Law Orders are also repugnant to 

the five basic values of Islam which are commonly known as Maqasid-

e-Shariah. Reference Muhammad Aslam Khaki versus State PLD 2010 

FSC 1 at page 106 wherein paragraph 8SK reads as follows: 

K. "Another reason that has weighed with us is that 

according to Islamic teachings the Divine revelation 

is purpose-oriented. Muslim Jurists have recognized 

a few Objectives of Shariah, known as Maqasid-e­

Shariah. These objectives are in fact guarantees for 

the betterment of humanity. The five basic principles 
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or the five values/five Maqasid-e-Shariah are as 

follows:-

(i) Preservation of Oeen (Religion) 

(ii) Preservation of Intellect 

(iii) Preservation of Life 

(iv) Preservation of Property and 

(v) Preservation of Progeny 

The second value i.e. preservation of Intellect 

(Tahafaz-e-Aql) is not possible without education for 

which reading and writing is the minimum 

requirement. Consequently any prohibition on 

reading and writing material would be tantamount 

to the basic philosophy of Islam. It is a Oeen wherein 

the first word of the first revelation is IQRA Le, READ, 

Denial of reading and wring could be a denial of a 

fundamental injunction of Islam: 

"Thus does Allah make His 
commandments manifest 
and clear for you that you 
may reflect" 

Ayat 220 Sura 2 (AI-Baqra) 

The fourth guarantee mentioned therein is the preservation of 

property of individuals. It is therefore abundantly clear that without 

recourse to legal provisions no one can be deprived of his property nor 

can he/she be restrained from pursuing remedies from the Courts duly 

established under law. Any attempt to deny a rightful owner from the 

exercise . of his right over the property or denial to pursue remedies 

would b~ struck down as being repugnant to the Injunctions of Islam. 

43. The primary object of examination of laws by the Federal 

Shariat Court under Article 2030 of the Constitution is to uphold the 
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Injunctions of Islam as enunciated in Holy Quran and Sunnah of the 

Holy Prophet PBUH. The meaning and scope of the term Islam is 

establishment of peace which is possible only if Justice prevails in the 

society. Justice is a permanent value according to a number of 

Injunctions of Holy Quran. Adl is an attribute of Allah and He loves 

, justice. The interests of the nation are best served when the Executive, 

Legislative and Judicial machinery of the State adheres to the 

principles of Justice and fair play i.e, Adl and Ehsan. More particularly 

when the rights of citizens are involved. The rights and freedoms of 

individuals are guarded by law, the Constitution and above all the 

Injunctions of Islam. Justice among people, though a purely mundane 

activity, has , been declared an act of piety in the estimation the Lord 

Creator. " The question of non-adherence to the legal provision under 

the garb of impugned Martial Law ,Orders which resulted in the 

mutilation of basic rights of petitioners has arisen in this petition 

which calls for a verdict of the Federal Shariat Court in the light of 

teachings of Islam. We are constrained to observe that 

notwithstanding God gifted rights, duly guaranteed by law and 

Constitution, the petitioners were denied their share by Martial Law 

Authority with the result that the aggrieved persons had to suffer 

additional agony of protracted litigation. It is not the first time that 
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Martial 'Law Orders mutilated rights of individuals in the Islamic 

Republic of Pakistan. It is time the judicial organ of the State refuse to 

. accept such arbitrary provisions which are promulgated by 

.. adventurers under the garb of Martial Law. 

44. Before parting with the discussion undertaken in this 

judgment we would take this opportunity of referring to a few 

. passages from the historic letter of Imam Ali R.A. addressed to Malik-e-

Ashter, the Governor of Egypt. This letter is a statement of principles of 

good governance and administration of justice as established by 

different Injunctions of Islam: 

"Malik! you must never forget that if you are a ruler 

over them then the Caliph is the ruler over you and 

God is the Supreme Lord over the Caliph. And the 

reality is that the Caliph has appointed you the 

Governor and tried and tested you through the 

responsibility of this ruler ship over them. Never 

think of raising yourself to such a false prestige that 

you dare declaring war against God. Because you 

cannot ward off His Punishment and Revenge and 

you can never be free from the need of His Mercy 

and Compassion: 

"00 not feel ashamed to forgive and to forget. Do not 

hurry over punishments and do not be pleased and 

proud of your power to punish: Do not get angry and 

lose your temper quickly over the mistakes and 

failures of those over whom you rule. On the 

contrary, be patient and sympathetic with them. 
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Anger and desire of vengeance are not going to be of 

much help to you in your administration. 

"Never say to yourself "I am their Lord, their ruler 

and all in all over them and that I must be obeyed 

submissively and humbly". Because such a thought 

will unbalance your mind, will make you vain and 

arrogant, will weaken your faith in religion and will 

make you seek support of any power other than that 

of God (perhaps that of your party or of your 

Government). If you ever feel any pride or vanity on 

account of your sway and rule over your subjects then 

think of the supreme sway and rule of the Lord over 

the Universe, the extent of His creations, the 

supremacy of His Might and His Control over you 

which is more dominating than you can ever achieve 

yourself over anything around you. Such thoughts will 

cure your mental weakness, will keep you away from 

vanity and rebellion (against God), will reduce your 

arrogance and haughtiness and will take you back to 

the sanity which you arrogance and haughtiness and 

will take you back to the sanity which you had 

foolishly deserted. 

"Take care, never think of bringing yourself in level 

to God, never think of matching our power with Him 

and contesting His, Glory, and never pretend that 

you possess might and power like Him, because the 

Mighty Lord will always humble pitiless tyrants and 

will degrade all pretenders of His Power and Might." 

Lastly we would be relying on Ayat No.1 Sura 14, Ibrahim of Holy 

Quran which addresses, in particular, all those who administer the 

affairs of State including judiciary. 
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"Alif. Lam. Ra. This is a Book which We have revealed 

to you that you may bring forth mankind from every 

kind of darkness into light, and direct them, with the 

leave of their Lord, to the Way of the Mighty, the 

Innately Praiseworthy." 

CONCLUSION 

45. As a consequence thereof, all the steps taken, actions 

suffered, and all orders passed by any court tribunal or any authority 

including Martial Law Establishment, under any of the impugned 

. Orders, are also declared repugnant to the aforementioned Injunctions 

of Islam, and thus never to have existed in the eyes of law and 

resultantly of no legal effect. The presumption would be that the 

. situation that prevailed immediately before 17TH October, 1977 i.e. the 

date of issuance of Martial Law Order No. 21 of 1977 is still continuing. 

VERDICT OF COURT 

46. As a result of examination of the four impugned Martial 

Law Orders we hereby declare that: 

i. Martial Law Order NO.21 dated 17th October 1977; 

ii. Martial Law Order No.26 dated 28th September, 1977 
issued by Martial Law Administrator Zone "C". 

iii. President's Order No.4 of 1978 dated 26th March 1978; 

iv. President's Order 6 of 1979 dated 28th February, 1979 
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are in entirety repugnant to the above mentioned Injunctions of Islam . 

. The decision of this Court regarding the afore-mentioned impugned 

Martial Law Orders shall take effect from the date of announcement of 

this judgment/decision. 

, , I -
JUSTICE SYED AFZAL H~3-ER 

/ ' 

JUSTICE AGHA RAF 
Chief Justice 

Islamabad the 15th April. 201Q 
Mujeeb-ur-Rehman/* 

JUSTIC~U:HzADO SHAIKH 

Fit for reporting 

SA\L~ee~. , ,,----- , 
JUSTICE SYED AFZAL HAIDER 
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